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STATE OF UTAH
NATURAL RESOURCES & ENERGY
Woter Righls

1636 West North Temple . Solt Loke City, UT 84116'801-533-6071

frI rtrr/n* /r"v

Scott M. Motheson, Governor
Temple A. Reynolds, Executive Director

Dee C. Honsen, Stote Engineer

-:-|.--.F

January 1lt

lits . Susan C. Lunner ..:
Division of Oil, Gas and Itlining
355 West North Temple
3 Triad Center
Salt Lake City, Utah 84180-1203

,,/'
,,. i ': .iA[{ 1 .l'1985

le...r lL-;iuiI U]-
!-; | | i-,iJtL, G,n,ri & MlNlilG

Tug Mine

r98s

Re:

Dear Ms. Lunner:

Your letter and attached materials dated January 4' 1985,
have been referred to me by Ms. Dorothy Boulton. f think this
matter raises two issues; namely:

1. The diversion of water for potential use.

2. The creation of a reservoir or dam to impound water.

f have attached copies of three sections of the Utah Code which
clarify the situation.

Tbe appropriation of water for any use must follow the pro-
cedure in Section 73-3-1. If the reclamation of the site invol-
ves a pond for stockwatering, a water right must be established
prior to the use of the water.

Section 73-5-12 states that before commencing construction of
or any dam or reservoir, written notice must be given to the
State Engineer. He then may require plans and specifications as
provided in 73-5-5.

I am forwarding a copy of this letter to Western States
Minerals for their infornation.

If you have any further question or comments, please feel
free to call on me.

Sincerely,%x
Robert L. ,otn^r( P.B.
Directing Dam Safety Engineer

RLM: cp

cc: Western States
Dorothy Boulton

Deputy Stole Englneel/Eorl M

Minerals Corporation

. Stoker Direcling Englneers'Horold D
Stonley Green . Robert L, Morgon

Donoldson. Donold C. Noneth
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TITLE 73

WATER AND IRRIGATTON

CHAPTER 3

APPROPRIATION

73-3-1. Appropriation _ Manner of Acquiring Water Rights.
I{ig'ts to tlre .sc-of trre unappropriated p.blic rr:rters in trris statema1'l.lc acquircrl only as p.oUj"a in this title. No appropriatic,n ofrvater rnay be made anrr 

'o rigrrts to trre use t'ereof initiateci and nonotice of intent to app,.opriate sliall be recognizcd except oppl;l"ionfor suc' a''rollriation fiist bc nrade to t'e state c'gincer i'the rra'_ner-lir:reinaftcr pro'idccl, an<i not ot'errvisc. Tl,c airpropr;"Uor, ,rr,,rtbe for sonre useful and beneficial purpose, un.l, u. U.,,r"., 
"ppr"pri"_tors, the onr: first in time shall be first in rights; 

'ro'idecl, 
;;;,il,*a use desienated by an application ,n 

"pp.olrriate arry of the unap_propriated \vatcrs of the state rrorrrd ,roi".ially' interfere *.ith a mort:beneficial ,se of such \vater, trre apprication sha, be deart with as pro-vided in section 73-3-8. No right to the use of rvater eltf,er apfrJpri_ated or una'propriated can be acquirecl b'acl'erse use or ad'ersc
possession.

73-3-2. Applicarion for Right to Use Unappropriated public
Water 

- Necessiry _ fey6 _ Contents _ Valijation of frior Ap-plications by State or United States or Ofi,icer or Agency thereof.
An' person u'ho is a citizen of the unitccr states, or r'rro has filecl

his declaration of intention to become such as req'ired by the natu-ralization la*'s. or anv association of srrch citizc's or crecrarants, or anycorPoratiotr, or llre state of tltah ltv t5e clrairrnan of the commissionof publicity and incrustriar cle'cropr'cnt, the fisrr and game commis-
sioner, tlrc e.xecrrti'r: secretar' .f thc' state lancl b.ard or the chairr'anof the state roacr co'rmission for thc usr: a'd benefit of trre public. orthe uniterl States of ,\rrrerica. in ordcr lrr,r.eaftcr to ar.quire trre right tothe use of any trnaPprcpriated prrrrric rrater in this state shall, beforccommencing tlrc constnrction, enlar.gcnlcnt, e\tcnsion or strrrctrrralalteration of an' clitcir. <'anar, rveli, t.rrrrcr or.trrer cristributirrg r'orks,or perfornring sirnilar rr ork tcntlinq io acrluirc strcl riglrts or appropri_ation, or enlargqn,,-n1 of an existinq rigl,t .l. 

"plrropri"tion, makc ,rnapplication in rvriting t() the state 
",rsirl"e.. Such application shall beulron a hlank to be furnished bv the siat" engincer, and srra' set forth

tl
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CE,\PTtrIt 5-AD\IINISTIrATION,\ND DISTIIIBUTION

?3-5-5

Se,: tion
;3-5,5. Construction lDcl rep;rir or' ,l:rnts-i:utrtrtission of pl;rlls to eng-itrt'e r for. approval

-Sullcrvisit,l rrnd: inspectioD-l)l,yrncnt (rf expenscs-Pe nalry for violatiou-
Ercoptiols.

?3-5-b. Construciion and repair of dams-submission of plans to engi-

neer for opproval-supenrision and inspection-Payment of expenses-
Pcneity for-iolation-Exceptions.-l)rtlriicate plans. drarvitrgs and spccifica-

tiops for any itlp(iultding danr tvlrir:h rvili inrprlund ntore thatr trl'enty acre-

{eer of lvatcf. shall i-re submitted to the state eugineer for his approval,
tSirty days before constluctic,lr thereof shall br:girr. IIe slrall examine

su,-rh plans, drawings llld specificatious ard, if he upproves the same, he

slrall ietupr one copy o.t' errr:h of such platts, dr:rrvitrgs and specifications with
lris aplrroval, to the pel's()lt submiiting tlte sattre, and file the other in his

oflice. If the statc cngirleer disapllloves such plans, drawings, or specifica-

tio1s. or an.v part thereof, he shall return tlte satne for eorreetion and

revi:iion. Untii the approval of plans, drarvings and spceiiieations has beeD

obtainetl the constructiort and use of such dam is prohibited. The state

eltgilreer m:Iy keep an inspect()r oll an.\' such danr during the coustruction
(,)r rcI)il,ir thercof to sce that .t.t'- \vorl( is done in accordallce rvith the -'

;rl,,,rs. d.rirlvings anci specificatibtis, and he m&J* require the nerson eoll-

stru(tiltg t|e sante to nralie any cdditiolrs or altcrations dur.ing the colt-
structiort rvhicir ire cotrsiders llccess:rr]'for tire seellrity oi the work, tlle
si!l'ct), ol llcrsctus, ol'the prol.c(:tion oI lllopcrt.r'. :\rry persorl beginning tIe
,,orrsf1ucti91 of all)'sgr:h tlarn befc,rc tltc plurrs, tlrilrvings at)d specilications
sirtll Ialt: bt'crr approved by tlrc state engilleer, or proceedinq lvith sueh

\\'0t.li without lirst [uviug given the st;]te ellgineer. thirty tla1's'notice
tlrcreof, or procerrcling with such corrstltlction \\'('rk irt tlte altselrcc of an

irrspt:t.tor alipttintetl b1'tire state engiut'er, sllouid otle tre rcquired b1'lrinr,
,rr ivirhout cornplying with the Iequir'curelrts ruutlc b.v the statc ctlgitreer' irr

I)1r'sllllllce of t.lris sectioll, is grriity of a nristlcltlLt:lllor' alt(l tta(,h day r.'f

i'i(,lirt,i'il1 oi tlris.\j(,(rl.i()ll slrirll t:oDstitllt{, i. s0l)irt'rtt(} rll'l'r'ltst'attrl ltrl st'l)ilrotely

llllllisilul,le. 'l'lrc ulrlllit:aut slrall I)rrv to lltc slirtt'cttgilte('!r rrll expcttses ittci-
tlcrrL t o tlre ner.t'ssal'J' cxanlill:tli()n. \\: ltcrrtlver sttult rtn ittspectul' ltas bectr

irl)lroillted by'tlrc stute errgileer, tlie:rplrlilrrttt slrrrll llir.v to tlre strite ctrgirtt'er
irr iltii'rr ucc iI .it':IIt suliieiotrt ti) l)1t.1'tlre sitlarl'lttttl r'x11,:lt.t's of keeping
slch insl)ector oll slle lr dilrn rluritrg t,ltc t otrstrttt"liott tltct'r:ttf. 'flris sectiorr
shtrll a111rl1'to lierv cotlstl'lrctioll aI)d t{' rel)air ill}tl illl€l'illiotl r-rf old struc-
i uycs. I.f ilt oltJ' tirrrc irr tlre jurlgrnettL of lltt stittc t'ttttiltccl', [ttl]'| darn rtrlt
rgrllirilr: tluplieate l)l:rns, (lrl\yiugs lrrrtl spcriiiratiorrs 1r.r lte filc,i u'ith tlrc
siotrt cll:riil('cr.. rlrtcs rtoilstitute a hirza|rl to lifc or !ll'0J)r'r't:)', tlle \tiire ellqiltc€r
tllil]' tlrcll re(luir(l srthlnissiotl to ltilr-r oi rluplicrrte I'latis' tlt its'irrgs arrtl
:l)eciii(iltiolls ;ls providt'tl irr tlris itt't; attd ytl'r'r'i,i.',-i {trrt}ter, t}rat if iLrrl'

,lirrrr roustluctcd or to bo corrstlut'l.erl ul(ler tlrc plovisi()lls of tltis ilct
if tlro slirt('cngineer afl('r irrspertlirirr. (lletns tllili tlte cotr<trttctiott or
rel)ail'of :yrv sur:h tlrnr tloes rrot constitute n liitzrtrd to life or nropcrty hc
nlir_\- tlletr rvlivc tlie rl.rluirernr'nt of plcst.ntiltion ()!.lttlrlictrtc pliitrs, tlrau'ittgs
irlld sl)oeificirtionrj rls I)rovide(l in this act.
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affected. If within l0 days after notice of such requirement as pro-vided in this section, t'e owner, I"rr.. o, person having control of thervater affected, has not commenced to carry out such requirement, orif he has commenced to comply ttrere;tn but shall not thereafterproceed diligently to complete the .uork, the state ."g_.., _"y f"r-bid the use of water from ,u.h ,o.r.."'until the user thereof shallcomply with such requirement. Failure to comply rvith any require_ment made by the state engineer in accordance rvith the provisions ofthis section shalr constitute-a misdemeanor. n""rr day that such viora-tion is permitted to continue shall constiture a separate offense.

73-5-10. Repealed.

73-5-l L Repealed.

73-5-12. Owners of reservoirs to supply data to state engineer
- Install gauges.

lVithin six months after the enactment hereof, every orvner ofexisting reservoirs or_days ur"a ,o i_f"una on, ,uu,", *t u,rol*r,shall notify the state. engineer in n*itinf oi t'e name of such dam orreservoir' the general location thereof *ith-r"f.r.rr." ," r"oi""llr*r-ship, and range, city, 
lown or highway or,o u prominent and perma_nent natural object if located ,uithin tr'o miles iherefrom ;;;;;;.-imate capacity of the reservoir, 

"na 
rr"igrr;of the dam, and shall firewith the state engineer, pllns:jr"*inffid specilications; provided,that if the dam or rese,rvoir t a"r.riil"i ;n any application or plansand specifications on_file i", tt u ,tut" 
"r,gi;;.r,, #;,;;i;; ffi-ber of the application or the 

"o_. oi ri"-appUcant need be given.T'is section shall apply to dar,s urrj-r-.*ruoirs constructed priort1 lvfar.ch 12, 1g'g,.r,d thor. *"rrr"o.i",h";;;;;;;1il,;"
plans' drawings' and specifications 

"." ." ir" in the state engineer,soffice; provided stockwatering ponds orlo-u.."-r.et or less shall beexernpt from the requirementJof tlris ;;;"; regarcress of the height
,"f"li:j[fiil"til:,';it *r.::,- 

"r,.. i"if".,ion, the state enginler

Berore-*-"."i"f '','l'"'.:"'r',t"":l,HT:Tri?,,t:iiH*il",
affected by the pro'isio.s of .r".,tn'J,_!_i, ,"trt"r, notice thereofshall be gi'en to the state engineer *r,i"r, ,iurr contain the informa_tion_required by the precedi"S pur"gr"pi.' 

-""
E'ery orvner of a dam 

"'iri.rr a?I"#pouncrs rnore than 50 acre-feet of rvarer sha', r'ithin ti* "ro;;;;t#;" effective date of this
:.r:-:::,:l " sause of a.rype approved by the state engineer withrererence to a permanently establiihed bench rnark locatecl on either
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abutment or in the vicinity thereof u'here it cannot be disturbed'

rvhich rvill indicate the elevation of the water and the capacity of the

reservoir rvith respect to the florv line of the outlet' the flow line of

the spillway, and the toP of the dam'

fn case of the failure of any orlner of a reservoir or dam to comply

rvith the provisions of this,"tiio" rvithin tlre tirre specified' the state

engineer may bring an action in the name of the state to enforce com-

pliance therer,r'ith.

73-5-13. Notice of claim to surface or underground water not

otherwise represented - 
Filing - 

Form - 
Information and proof

required - 
Corrections - 

FeL - 
Prima facie evidence of rights'

All claimants to the right to Jtc use of u'ater, including both sur-

face and underground, wll-ose rights arc not rePresented by certificates

of appropriation isued by the state engineer, by applications-filed

witfr ifre state engineer, by court decrees or by notice of claim here-

tofore filed Pursuant to tu*, shall file notice of such claim or claims

with the state engineer on forms furnished by him setting forth such

information and accompanied by such proof as the state engineer

may require, including but not limited to the follorving:

The name and posroffice adclress of the person making the claim;

the quantity of waier clairrecl in acre-feet; and/or the rate of flow in

seconcl-feet; the source of srrpply; the priority of the righg the loca-

iion of the point of diversion n'ith refercnce to a United States land

survey.o.r,"., the place, nature) and extent of use; the time during

tvhich the $.ater has been used each year and the date lvhen the \vater

ryas first usecl. A notice of clairn may be corrected by filing rvith the

state engineer a corrected notice designated as such and bearing the

same number as the original claim' No fees shall be charged for filing

a corrected notice of claim.
Such notices of claim, or clainls, as provided in this section' shall

be prima facie evidencc of claimed riglrt or rights therein described'

73-5-14.Determinationbystateengineerofwatershedto
whiclr particular source is tributary - 

Publications of notice and

vssull - 
Hearing - 

Judicial review'

Thestateengineerslrallhavetheporvertodetcrmineforadminis-
trati\'e and distribution purlroscs lllc rvatersltcd to rvlrich any particu-

lar streaur or source of water is tributar,v. said determination mav

be made only after prrblication of notice to the rvater users. Said pub-

Iication of notice sLell be made in a newspaPer or newsPaPers having J
o


